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Compliance is a moving
target in health care, shifting
constantly because of new
laws, regulations, ethical
considerations, and
technologies. The role of
the chief compliance officer
has had to keep pace, and those
who take the job need to be a
touch general manager, a bit
general counsel, have the eye
for detail of an auditor, and the
communication skills of a
politician. What they don’t
need is their reputation as
“the compliance police.”

Chief compliance officers (CCOs) working in the health
care sector are struggling to shed the image that job
title projects—a cop walking the beat—and to be
recognized as the problem solvers and strategic
managers they are. The degree to which they succeed
will have a bearing on the success of future health
care reform in the United States.
Health care is undergoing an unprecedented paradigm shift, moving
from an uncoordinated, fragmented approach toward one that delivers
procedures and services in a coordinated and holistic manner. As it does,
the issue of compliance is becoming more central, embracing such areas
as Medicare and Medicaid billing, HIPAA privacy and data security, and
research. Maintaining an effective compliance program is integral to
success. It is how health care organizations prevent and detect violations to
policies, define expectations for ethical behavior in business, demonstrate
the organization’s commitment to ethical conduct, and provide
mechanisms for constant monitoring.
The CCO’s purview has expanded exponentially as each of these areas
has increased in scope and complexity. The role now demands a strategic
thinker who can navigate a rapidly changing regulatory landscape and
manage the compliance risk. In addition to having integrity, judgment,
and independence, he or she must visibly demonstrate a proactive but
pragmatic approach in order not to be seen as “the problem,” and instead
be recognized as the solution.
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Korn/Ferry International recently surveyed some one hundred chief
compliance officers and others on the front lines of health care compliance
to gather their insights into the function. The responses reveal a quickly
evolving executive role that still has wide variance, from experience and
background to how it is valued internally. The respondents, in addition to
answering the survey questions, were invited to share their thoughts. Their
frank comments paint a more nuanced picture of the function, both where
it is today, the challenges it faces, and the skills and traits needed for
tomorrow.

How compliance grew from a legal
carrot into an umbrella function
The perception of the CCO as “the police” interested only in catching people
doing something wrong can be traced back two decades. Under US law,
organizations and corporations are responsible for wrongdoing on the part
of their employees, even in cases where those actions violate company
policy. But before 1991, sentencing was left to the discretion of the
individual federal judge. As a result, there was wide disparity in the way
organizations were punished for the same offense. Often no distinction was
made between those companies that had worked hard to obey the law and
had made every effort to see to it that their employees complied as well, and
those that tolerated bad behavior.

The approach to sentencing was aimed at turning
organizations from passive bystanders into active
agents advocating an ethical culture.

In 1991, the United States Sentencing
Commission declared the Federal
Sentencing Guidelines for Organizations (FSGO) as a way to provide greater
consistency. The FSGO attempted to distinguish between those that tried to
prevent infractions and those that turned a blind eye to misconduct. The
FSGO extended an incentive to organizations and corporations that
cooperated with investigators and/or established an effective compliance
and ethics program; this carrot included a sharp reduction in penalties.
Conversely, penalties were higher for those organizations that condoned
misdeeds.
The FSGO defined a compliance program as a set of internal organizational
standards that if adopted and enforced to prevent and detect violations of
law, would justify reduction of penalties in instances of wrongdoing. The
approach was aimed at turning organizations from passive bystanders into
active agents advocating an ethical culture.
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Compliance programs have since burgeoned in the health care industry. In
the mid-1990s, the Office of Inspector General, which investigates Medicare
fraud, also started to require implementation of compliance programs as
part of negotiated settlements. Over the decades, health care providers,
including hospitals, drugmakers, medical device manufacturers, and health
systems, have adopted compliance programs.
As underlying federal laws and
Although a legal background is helpful, strong
regulations change, the role of
managerial skills have become paramount.
compliance has become more
comprehensive, covering new areas
such as patient privacy and data security related to electronic medical
records, as well as Medicare and Medicaid billing to third-party payers. The
passage of the Affordable Care Act (ACA) adds to the growth of compliance
roles: the law mandates that nursing and skilled nursing facilities adopt
compliance and ethics programs as a condition of participating in federal
health programs. The ACA also requires that the government promulgate
compliance programs for all types of health care providers and suppliers.
It is little wonder then that CCOs are treated like cops walking the
compliance beat.

Cutting new roads to the CCO’s office
Because the establishment of the compliance function is relatively recent,
the path to becoming a CCO does not follow any predetermined course, and
instead reflects the underlying culture of the particular organization and
the skills of the compliance executive. Although a legal background is
helpful, strong managerial skills have become paramount. Compliance
executives must be able to “manage up” in dealing with senior management
and the board, while being pragmatic leaders able to “manage down.”
They must be effective risk managers, capable of staying ahead of the
regulatory curve.
The road leading to the office of CCO may follow numerous routes. In the
Korn/Ferry survey, more than half—54.7 percent—of those answering the
question (“What functional area were you in prior to compliance?”) said
that before compliance their functional area had been legal (see Figure 1).
This reflects the conditions under which compliance programs took root.
More often than not, compliance reported directly to the general counsel
since its primary task was seen as being little more than ensuring
adherence to laws and regulations. Indeed, compliance traditionally was
viewed as a response unit, consisting of first responders to problems falling
under the rubric of compliance.
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Figure 1

CCOs’ background
Top compliance officers bring widely varying work experiences to their role. More than half said
their functional area before compliance had been legal, but the rest were split among consulting,
finance, and government.
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However, best practices increasingly point to the separation of the general
counsel and the CCO. In fact, many believe compliance is most effective
when independent of the general counsel. “It is dangerous for legal to be in
charge of compliance,” one survey respondent said. Another noted: “I found
that reporting to the general counsel simply means they want to put a spin
on everything rather than be sure to fix things. Also, [it] interferes with
independence for the [compliance officer]. Bad idea.”

One respondent said: “I found that reporting to the
spin

Looking in detail at the CCOs’
general counsel simply means they want to put a
backgrounds, a more nuanced professional
history emerges, one that underscores how on everything rather than be sure to fix things.”
changes in health care service are broadening role of compliance. A number
of CCOs, for instance, arrived via audit and internal audit function, a
natural progression given the affinity between these duties. Other
respondents had previously been in risk management. Still others served in
government and regulatory affairs before becoming CCO.
Some CCOs said their prior experience was in managed Medicare and
Medicaid programs. Others had worked at a health care provider, in health
care operations, or in a physician group practice, and a number had entered
the compliance field via nursing. Finally, some had arrived as CCO from
information technology, via work in health-information management and
privacy, reflecting that area’s growing importance.
All of these endeavors are useful to today’s CCO. Ideally, the compliance
professional brings multiple skills to the table: a deep understanding and
appreciation for the role of physician and nursing staff, a knowledge of IT, a
legal background, and a mastery of systems and organizations and how to
maneuver them. But above all, the CCO must get work done through others.
As one respondent said: “To be successful, you need to figure out how to
align incentives—and hire people smarter than you are and listen to them.”

Diagnosis: a bad case of internal politics
Touching as it does on every constituency, from physicians to technologists
to bureaucracy, compliance’s greatest challenge is internal politics (see
Figure 4). Navigating the powerful stakeholder groups, each of which has its
own distinct culture, as well as influencing the medical staff are necessary
in order to achieve an effective ethics and compliance program. “I initially
underestimated the amount of negotiating and educating at all levels of the
organization, including the senior vice president and board members, and
the tremendous amount of politics. [One] must have an exceptional skill set
to maneuver the politics,” a respondent said. Another noted: “Building
relationships is the key to facilitating cooperation with compliance.”
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Figure 4

Top three chalenges for CCOs
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But CCOs face additional obstacles. Chief among them: lack of resources.
Compliance in the eyes of many remains a back-office cost center that
brings little strategic value to the health care organization. Likewise, there’s
the tendency to compartmentalize the function. “Many people seem to feel
that the compliance officer alone is responsible for the effectiveness of the
compliance program. But in reality, a compliance program is only effective
if1.there is commitment throughout the organization,” one respondent
3.
wrote.
Indeed, a major source of frustration appears to be keeping senior
leadership engaged in compliance—this despite the fact that the
overwhelming majority of those surveyed claimed to have adequate access
to the CEO and the board of directors (see Figure 5 ). This suggests the subtle
distinction between an open door and an open ear. “Leaders think of
compliance as the job only of the compliance officer,” one respondent
explained.
3.
5.
Figure 5

Access to CEO and board
Do you have adequate access to the CEO?

Do you have adequate access to the board
of directors?

3.2% No

5b.

5.

96.8% Yes
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7.5% No

92.5% Yes

Figure 6

CCO’s role in the future
Respondents were asked how they saw the role of CCO evolving and whether it would get more
complicated.

86.3%

12.6%
1.1%
More
complicated

Stay about
the same

Less
complicated

But the overarching challenge is the misperception that the CCO is an
anti-business enforcement agent. Too often, said those who participated in
the survey, the function is seen “as searching for an opportunity to catch
someone doing something wrong or unethical,” that “we are only
naysayers” and that “we are the police.”
In fact, wrote one respondent, “The biggest misconception about the
compliance officer role is that you are an ‘internal police person’ or ‘top
cop.’ To handle the position successfully, you need to be viewed as someone
who prevents and solves problems, not as someone who is there to ‘getcha.’ ”

Getting past the ‘top cop’ reputation
Given the challenges and misperceptions they face, today’s CCOs must be
problem solvers who take a pragmatic approach, bring a collaborative spirit,
and recognize the need to communicate and educate senior management
and other constituencies on matters pertaining to compliance (see Figure 7).
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Figure 6

Crucial attributes for CCOs
Respondents were asked to identify the top three attributes that were key to success as CCO.
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Modern CCOs do not view compliance work as simply trying to catch
mistakes. They maintain perspective on the errors that may arise, and have
developed a measure of risk tolerance. Most importantly, they take a
strategic view of the function and the underlying business. “Health care is
an essential, complex, and rewarding field of human endeavor,” one CCO
said. “The societal norms and expectations of patients, families, and other
interest groups all come into play—
Modern CCOs do not simply try to catch mistakes.
every day. The legal arena is complex
They maintain perspective on the errors that may
and requires critical thinking and
arise, and have developed a measure of risk tolerance. proactive leadership.”
Perhaps the greatest danger is for compliance to be deemed the problem
only of the CCO’s office, when it must be a unified effort on the part of the
entire organization. To drive that message, the CCO must build internal
relationships.
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The CCO must bring refined communication skills to the position. He must
speak to—and understand the concerns of—numerous constituencies such as
nurses and physicians, IT engineers and programmers, and finance
accountants and auditors. He or she must be equally adept at discussing
compliance issues with top management
and the board. He must be able to not only
He must be able to not only manage
manage up and down, but educate up and
but educate up and down as well.
down as well.
It is a position that calls for strong analytic and project management
skills—and the ability to delegate. Sure, the model CCO would possess all of
the knowledge and abilities the role requires: legal, nursing, health care
economics, hospital administration, and information technology. But that
ideal mix is not likely to be found in a single individual. Instead, the
compliance executive must be prepared to bring in the expertise that
complements his own.

Today’s CCO: building a culture
of compliance
Nowhere is the scale of the health care revolution more apparent than in
the area of compliance and in the expanding job of the CCO. Compliance
has gone from an ad hoc activity to a planned and continuous one. It has
grown from having limited oversight into an umbrella function, one in
which everyone in the organization has a stake. It has evolved from an
endeavor with informal policies to one dominated by formal written
procedures. It has changed from a reactive function to a proactive one.
And finally, it has emerged from a setting in which the need for risk
management was murky into one where risk prevention and mitigation
are paramount.
To tackle these risks, challenges, and opportunities, CCOs must be strategic
thinkers and proactive problem solvers. They must also be professional
managers able to navigate highly political organizations with large
numbers of stakeholders in order to instill a culture of compliance. Finally,
they must be sophisticated communicators in order to explain how the
function is a help, not a hindrance—and finally banish their reputation as
cops on the beat.
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